December 24, 2012
Submitted through regulations.gov
Director Gary Cohen
Center for Consumer Information & Insurance Oversight
Centers for Medicare & Medicaid Services
Department of Health & Human Services
7501 Wisconsin Avenue, West Tower
Bethesda, MD 20814
Re: CMS-9980-P – Patient Protection and Affordable Care Act; Standards Related
to Essential Health Benefits, Actuarial Value, and Accreditation
Dear Director Cohen:
The American Occupational Therapy Association (AOTA) is the national professional
association representing the interests of more than 140,000 occupational therapists,
students of occupational therapy, and therapy assistants. The practice of occupational
therapy is science-driven, evidence-based, and enables people of all ages to live life to its
fullest by promoting health and minimizing the functional effects of illness, injury,
disability, and other conditions. Occupational therapy practitioners and their clients in all
settings will be greatly impacted by the proposed rule related to standards for Essential
Health Benefits (EHBs). AOTA appreciates the challenges that the Department of Health
& Human Services faces in implementing the Affordable Care Act (ACA) and welcomes
the opportunity to comment on this proposed rule. While AOTA supports a number of
more substantial requested changes to the proposed rule reflected in other comment
letters, to which we were signatories, this letter represents our top priorities and the
minimum of changes we believe should be made for the transitional period of 2014 and
2015.
I. HABILITATIVE SERVICES SHOULD BE TREATED AS A DISTINCT
ESSENTIAL HEALTH BENEFIT
Appendix A of the proposed rule lists every state’s proposed EHB benchmark plan. In
addition, there is a column of the chart included in that appendix titled “Habilitative
Services,” which presumably indicates whether each benchmark plan covers those
services. Based on this information, it appears 31 states’ benchmark plans cover
habilitative services. The experience of our members and their clients is that health
insurance coverage for habilitative services is difficult to access and often denied. In
addition, as states have conducted or commissioned analyses of benchmark plan options,
the conclusions have routinely been that except when a state benefit mandate existed for

them, there was no habilitative services coverage.1 Indeed, the Center for Consumer
Information and Insurance Oversight (CCIIO) itself, in its December 2011 EHB Bulletin
stated, “[t]here is no generally accepted definition of habilitative services among health
plans, and in general, health insurance plans do not identify habilitative services as a
distinct group of services.”2 CCIIO described procedures it was considering for
supplementing certain benefits in that same Bulletin, including habilitative services,
precisely because those benefits were not typically included in the benchmark plan
options, or in commercial health insurance products generally. Presumably the chart in
the appendix includes a column for habilitative services, because of its unique status as
an infrequently covered benefit, except in the few states where a mandate for pediatric
habilitative services exists. Therefore, it seems highly unlikely that more than half of the
states’ benchmark plans have coverage for habilitative services, especially as most states
were waiting for additional federal guidance before taking action to supplement the
category. It should not be assumed that coverage for habilitative services exists when “in
general, health insurance plans do not identify habilitative services as a distinct group of
services.”
In evaluating whether habilitative services should be treated as a distinct EHB, it is
instructive to look at the statute, and the proposed rule’s interpretation of the statute. In
identifying rehabilitative services, habilitative services, and devices as EHBs, the statute
places them in a single category, but adjoins them with the conjunction “and,” not the
disjunction “or.”3 That suggests all were intended to be distinct EHBs. The proposed rule
states, “[a] base-benchmark plan not providing any coverage in one or more of the
categories…must be supplemented…”4 implying any coverage in a category fulfills the
requirement imposed by that category. However, the proposed rule also requires that a
benchmark plan that does not cover pediatric oral services and pediatric vision services
must supplement the plan to cover both, despite the fact that those benefits are included
in the same EHB category. That makes sense, as oral and vision services address distinct
health issues. Rehabilitative services and habilitative services likewise address distinct
health issues. As was acknowledged by adopting unique definitions for those two
categories of services in the Summary of Benefits and Coverage and Uniform Glossary
final rule,5 rehabilitative services are focused, in part, on restoring function. In contrast,
habilitative services are focused, in part, on developing function.
Therefore, we request habilitative services be identified as a distinct EHB, apart
from rehabilitative services, with its own limitations, if applicable. It appears the
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proposed rule fails to do that, and as a result will not require plans to be supplemented
when they likely should be. For example, in Appendix A, the first benchmark plan listed
in the chart is the default plan for Alabama. In consulting the supplemental materials
available on CCIIO’s website for Alabama’s benchmark plan, it appears that the
habilitative services benefit is subsumed by, or combined with, the rehabilitative services
benefit. This conclusion is drawn based on the fact that the visit limits are combined, and
were not increased above the base-benchmark plan’s level. Further review of the
supplemental EHB benchmark materials on CCIIO’s website suggests the same applies
for at least 15 other states. To fail to require health plans to distinguish their coverage for
rehabilitative services and habilitative services leaves plan beneficiaries in a position
where they could exhaust one of those benefits without ever having used it. By not
explicitly requiring that health plans supplement their benefit packages with distinct
habilitative services, the approach the proposed rule takes effectively dilutes the
rehabilitative benefit in some benchmark plans. That would be inconsistent with the
language and intent of the statute.
We understand the need to develop a final rule quickly to accommodate the needs of
states and health plans to continue implementing the ACA. However, the change we are
requesting could be accomplished quite simply by adding just four words to the proposed
rule in the following locations.
In § 156.110(c)(6):
Proposed rule: A habilitative benefit determined by the plan…or by the
state….
AOTA’s proposed change: A distinct habilitative benefit determined by
the plan…or by the state….
In § 156.110(f):
Proposed rule: If the base-benchmark plan does not include coverage for
habilitative services….
AOTA’s proposed change: If the base-benchmark plan does not include
distinct coverage for habilitative services….
In § 156.115(a)(4):
Proposed rule: If the EHB-benchmark plan does not include coverage for
habilitative services…a plan must include habilitative services….
AOTA’s proposed change: If the EHB-benchmark plan does not include
distinct coverage for habilitative services…a plan must include distinct
habilitative services….
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These changes, along with a description of their intent in the preamble to the final rule,
would ensure that rehabilitative services and habilitative services are treated as distinct
EHBs. It also would require a reexamination of base-benchmark plans to confirm that
they cover distinct habilitative services.
II. COVERAGE FOR HABILITATIVE SERVICES SHOULD NOT BE
LIMITED TO PEDIATRIC BENEFITS
The preamble to the proposed rule states, “[t]he issuer only has to supplement habilitative
services when there are no habilitative services at all offered in the base benchmark
plan….” Several states have insurance benefit mandates requiring coverage of
habilitative services, as was acknowledged in a footnote of CCIIO’s 2011 EHB Bulletin.6
However, these mandates have age limitations, which effectively establish them as
pediatric benefits. Congress had the opportunity to place habilitative services in the
pediatric services EHB category, but it chose not to. This clearly expresses the intent for
habilitative services to be an EHB for adults, as well as children. Therefore, we request
language in the proposed rule preventing coverage for habilitative services from
being limited to pediatric benefits. This change could be accomplished fairly easily, in
the following manner.
In § 156.110(c)(6):
Proposed rule: A habilitative benefit determined by the plan…or by the
state….
AOTA’s proposed change: A distinct habilitative benefit, not limited to
pediatric services, determined by the plan…or by the state….
In § 156.115(a)(4):
Proposed rule: If the EHB-benchmark plan does not include coverage for
habilitative services…a plan must include habilitative services….
AOTA’s proposed change: If the EHB-benchmark plan does not include
distinct coverage for habilitative services…a plan must include distinct
habilitative services, not limited to pediatric services,….
These changes would be consistent with congressional intent, and would ensure that
individuals covered by an EHB-compliant health plan do not “age-out” of habilitative
services at the critical moment when they transition to adulthood.
III. PARITY OF COVERAGE BETWEEN HABILITATIVE SERVICES AND
REHABILITATIVE SERVICES SHOULD BE THE DEFAULT
REQUIREMENT ABSENT STATE ACTION TO THE CONTRARY
6
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The proposed rule establishes a process for supplementing the default base-benchmark
plan. In doing so, it specifies the precise plans that will function as the supplements for
pediatric oral and vision services. It does not address supplementation for habilitative
services in the same manner. While there may not be a specific plan’s benefits to use as
the basis for supplementation for habilitative services, as there are for pediatric oral and
vision services, the proposed rule already identifies what should be the default option for
habilitative services, i.e., parity with coverage for rehabilitative services. We request
that parity of coverage between habilitative services and rehabilitative services be
the default requirement absent state action to the contrary.
Using parity as the basis for supplementing habilitative services will ensure there is some
level of distinct coverage in place in all states that do not take action to specify otherwise.
Leaving the determination of coverage of habilitative services to states that have not
elected to choose a benchmark plan, or have selected a benchmark plan that does not
include coverage for habilitative services, seems inappropriate when the proposed rule
establishes a specific default for all other benefit categories. The alternative process for
supplementation in the absence of state action, i.e., leaving it to plans to decide, will lead
to de minimis coverage as all plans will seek to avoid adverse selection. There seems to
be no reason to default to those options. The proposed rule could retain flexibility by
including a provision allowing states to determine which services are included in the
habilitative services category, including by letting plans decide how to supplement their
benefit packages to include distinct habilitative services, while still establishing a specific
default.
Modifications to the proposed rule to accomplish this goal are also relatively limited,
albeit more substantial than our prior requested changes. We suggest the following
modifications to the proposed rule.
In § 156.110(c)(6), the current language should be replaced by:
AOTA’s proposed new language: A distinct habilitative benefit, not
limited to pediatric services, providing parity with the rehabilitative
benefit by covering habilitative services that are similar in scope, amount,
and duration to benefits covered for rehabilitative services.
In § 156.110(f), the current language should be replaced by:
AOTA’s proposed new language: If the base-benchmark plan does not
include distinct coverage for habilitative services, the state may prevent
the default option described in paragraph (c) of this section from taking
effect by determining which services are included in that category, or by
allowing issuers to determine which distinct habilitative services to cover
and reporting that coverage to HHS.
In § 156.115(a)(4), the current language should be replaced by:
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AOTA’s proposed new language: Include distinct habilitative services,
not limited to pediatric services, as described in § 156.110(c)(6) or (f) of
this subpart.7
IV. AN EXCEPTIONS PROCESS SHOULD BE REQUIRED FOR
HABILITATIVE SERVICES
The proposed rule includes a requirement that “[a] health plan providing essential health
benefits must have procedures in place that allow an enrollee to request clinically
appropriate drugs not covered by the health plan.”8 Since habilitative services is a benefit
category new to commercial health insurance, as was discussed earlier, it is difficult to
determine an appropriate scope of coverage for this benefit. Therefore, we request the
inclusion of a requirement for an exceptions process for habilitative services similar
to the mechanism for prescription drug coverage. There may be cases when the
provision of habilitative services actually would prevent the need for more intensive and
costly services. As a result, having procedures in place to allow health care providers and
beneficiaries to make the case to a plan that the provision of habilitative services beyond
a policy’s quantitative limits should be permitted, is a prudent approach. The existence of
the risk adjustment and reinsurance provisions of the ACA would mitigate the effects of
this provision on any plan that had an unusually high number of outlier beneficiaries.
This change could easily be accomplished by mirroring the language of the existing
prescription drug exceptions process.
In § 156.110, a new paragraph (g) should be added as follows:
AOTA’s proposed new language: (g) Habilitative services exceptions
process. A health plan providing essential health benefits must have
procedures in place that allow an enrollee to request clinically appropriate
habilitative services not covered by the health plan.
V. STATE DEFINITIONS OF HABILITATIVE SERVICES ENACTED
AFTER DECEMBER 31ST, 2011 SHOULD NOT TRIGGER STATEREQUIRED BENEFIT PAYMENTS
The proposed rule requires states to defray the cost of state-required benefits enacted
after December 31st, 2011.9 Apart from establishing how habilitative services are covered
by EHB-compliant health plans, states may want to define what habilitative services
include. Indeed, one state has already done so,10 and another is in the process of doing
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so.11 However, the language of the proposed rule cited above could be interpreted to
require states to make payments to individuals or issuers to defray the cost of the
habilitative services benefit to the extent that the state’s definition of what those services
include is in excess of what they may have been absent the definition. Being that
habilitative services coverage is required by the ACA and is a new benefit for most
commercial health plans, it is reasonable for states to define what the benefit
includes without triggering state-required benefit payments. The effect of this
exemption could be limited to a reasonable period of time, allowing states to enact
definitions without establishing a permanent exemption for this benefit. This change
could be accomplished by adding the following sentence to the proposed rule.
In § 155.170, a new paragraph (d) should be added as follows:
AOTA’s proposed new language: (d) Habilitative services exemption.
No payments required by paragraph (b) of this section shall be required by
states as the result of enacting definitions of habilitative services before
January 1, 2016.
VI. BENEFIT SUBSTITUTION SHOULD BE PROHIBITED BY DEFAULT
ABSENT STATE ACTION TO THE CONTRARY
The proposed rule allows benefit substitution as long as it is: 1) actuarially equivalent to
the benefit that is being replaced, 2) made only within the same EHB category, and 3) is
not a prescription drug benefit. In addition, the proposed rule specifies some criteria that
must be met to ensure actuarial equivalence. Finally, the preamble to the proposed rule
indicates, “states have the option to enforce a stricter standard on benefit substitution or
prohibit it completely.”12 We appreciate the goal of providing some flexibility to states
and health plans as they adapt to the new requirements imposed by the EHBs, but
allowing benefit substitution by default with the limited set of constraints imposed by the
proposed rule has the potential to undermine the consumer protections the EHB
requirement is intended to impose.
In states that have begun to explore the implications of allowing benefit substitution
within categories, a variety of regulatory issues have prompted questions that must be
answered to make this policy work. Those questions include: 1) what entity establishes
which benefits fall within which categories and by what method, 2) can issuers substitute
benefits into plans that would presumably be included in a given category, but are not
included in the base-benchmark plan, 3) would benefit substitution allow the elimination
of coverage for state-required benefits, 4) could benefits specifically excluded by the
base-benchmark plan be included through the benefit substitution process, 5) what
mechanisms do states need to ensure compliance with the actuarial equivalence
requirement associated with benefit substitution, and what logistical considerations exist
11

Washington State’s Office of Insurance Commissioner is currently engaged in a rule making process that
would include a definition of habilitative services coverage.
12
PPACA; Standards Related to Essential Health Benefits, Actuarial Value, and Accreditation, 77 Fed.
Reg. 70651 (proposed Nov. 26, 2012).

7

to ensure those mechanisms are in place? Indeed, when Maryland began to explore the
policy implications of permitting benefit substitution, the state identified at least 5
different variants of benefit substitution that may be permitted under the proposed rule. In
Washington State, the Office of the Insurance Commissioner has been intensively
engaged with a diverse group of stakeholders in an effort to construct a viable set of
regulations to permit benefit substitution within categories for many months. The latest
version of that proposed rule prohibits benefit substitution through 2014, despite the
inclusion of carefully crafted language designed to guide issuers in categorizing benefits,
presumably because the administrative burden is going to be significant. Therefore, we
request benefit substitution be prohibited by default, but permitted if a state chooses
to take specific action to allow it. This will maintain flexibility, but ensure states engage
in a deliberative process to determine whether benefit substitution within categories
makes sense for their insurance markets. Changing the proposed rule to adopt our
recommendation could be done by including the following simple language.
In § 156.115:
Proposed rule: Benefit substitution is allowed if the issuer of a plan
offering EHB meets the following conditions….
AOTA’s proposed change: Benefit substitution is allowed if a state
permits it and if the issuer of a plan offering EHB meets the following
conditions….
*

*

*

*

*

AOTA respectfully requests that careful consideration be given to these comments, and
looks forward to a continuing dialogue with CCIIO as the ACA and the EHBs continue to
be implemented after the transitional period of 2014 and 2015. Should you have any
questions or require additional information, please contact us at (301) 652-6611 ext. 2016
or dbrown@aota.org.
Respectfully submitted,

Daniel S. Brown
Senior State Policy Analyst

8

