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States Consider
Changes to OT
Laws

State legislators considered a variety of
bills to change laws that regulate occu-
pational therapists and occupational
therapy assistants during the 2003 legis-
lative sessions.

Governors in Kansas and Vermont
signed legislation in 2002 to license
occupational therapists and occupational
therapy assistants. Because of the con-
tinuing efforts of state associations and
the American Occupational Therapy
Association (AOTA), 46 states now
license occupational therapists, and 43
states license occupational therapy as-
sistants. Licensure legslation was intro-
duced in Indiana this year. Although
the bill did not pass this session, the
Indiana Occupational Therapy Associa-
tion is considering pursuing the effort
again in 2004. Legislation in Hawaii to
continue the regulation of occupational
therapy and remove the law s sunset
date passed both houses of the legisla-
ture and is awaiting action by the gover-
nor. In October 2002, the Hawaii Office
of the Auditor issued a report stating
we found that the regulation of occupa-
tional therapy practice is not warranted

despite overwhelming evidence to the
contrary submitted to that office by the
Occupational Therapy Association of
Hawaii and AOTA. AOTA members in
Hawaii participated in a grassroots letter
writing campaign to state representa-
tives, senators, and the governor. Mem-
bers in Hawaii received alerts letting
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them know the status of the legislation
and asked them to write letters to their
state legislators and to the governor.

Legislators in Alabama, Louisiana,
New York, North Dakota, and Penn-
sylvania introduced legislation to revise
state laws regarding access to OT. North
Dakota Governor John Hoeven (R)
signed legislation in March to provide
Riley (R) signed legislation in May to
extend the sunset date of the Alabama
OT practice act and authorize licensed
optometrists to refer patients for occupa-
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tional therapy services. Legislation in
Louisiana to provide for increased
sources of referral for occupational
therapists and for access without refer-
ral for limited services passed the sen-
ate in late April. As passed by the sen-
ate, the bill includes dentists, podia-
trists, optometrists, and psychologists in
the list of those who can refer a patient
for occupational therapy services. The
bill also allows access to prevention,
wellness, or educational services of an
occupational therapist without a refer-
ral. In New York, proposed legislation
to revise the state s OT law authorizes
optometrists to refer to OT and states
that occupational therapy for certain
nonmedical conditions (as defined in
regulation) may be provided without a
prescription or referral. Legislation was
recently introduced in Pennsylvania
that proposes allowing referrals from
optometrists. One reason state associa-
tions are pursing changes to OT laws to
allow therapists to accept referrals from
optometrists is because of a change in
federal law. The Balanced Budget Re-
finements Act (P.L. 106 113) that was
signed into law November 29, 1999,
includes a technical amendment that
recognizes optometrists as physicians
for purposes of certifying a Medicare
beneficiary s need for occupational
therapy services under Medicare Part B.

Montana Governor Judy Martz (R)
signed legislation to revise the state s
occupational therapy practice act in
March. The bill updates the definition
of occupational therapy, revises training
requirements for the use of certain
physical agent modalities, and author-
izes the use of topical medications. The
bill also authorizes the use of iontopho-
resis, which replaces the 2001 opinion
of the Montana Attorney General that
iontophoresis is not within the scope of
occupational therapy practice. The OT
board is required to develop written
protocols for each class of topical medi-
cations listed in the bill.

Wyoming Governor Dave Freudenthal
(D) signed legislation in March to in-
clude occupational therapy in the ser-
vices that may be provided under the
state s Medicaid Program. Pennsyl-
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vania introduced legislation in May to
add licensed occupational therapists to
the list of providers in the state s insur-
ance law.

State physical therapy chapters in Cali-
fornia, Kansas, Oregon, New Jersey,
and Washington have introduced scope
of practice legislation this session.
AOTA and other members of the occu-
pational therapy community have
voiced strong concern about this un-
qualified expansion of the physical
therapy scope of practice because it is
not supported by physical therapists

education and training. The limited
context in which physical therapists
address functional training is not clearly
defined in this language, which may
mislead consumers and encroach on the
traditional domain of occupational ther-
apy. State OT associations in all five
states negotiated compromise language
to clarify the context of the interven-
tion. Legislation in Kansas and New
Jersey has been signed by the governor,
bills in Oregon and California are pend-
ing, and the Washington bill died in

committee.
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In May of 2002 the Montana Occupa-
tional Therapy Association decided to
open our practice act to add the applica-
tion of topical medications, deep mo-
dalities to the shoulder, reduce the
hours of competency to perform these
procedures and inclusion of language
consistent with AOTA s Model Prac-
tice Act. Prior to the revisions we were
only able to provide deep physical
agent modalities to the elbow, forearm,
wrist and hand and the hours required
to do so were the most excessive in the
country. We formed a committee of
volunteers to represent our association
and to go forth with our legislative ef-
forts. Throughout our experience we
found the most important things that we
did were to mobilize our members,
have a great lobbyist and to be organ-
ized and well prepared for testifying at
legislation. We would like to share our
experience with our fellow profession-
als in hope that our experience will help
in future legislative endeavors.

To mobilize the membership we set up
an email tree with all of the MOTA
members and began informing them of
the progress of the negotiations. Look-
ing back this was probably the most
important and beneficial thing that we
did. This got the membership active
and also kept them informed of the
process. Through the email tree we
informed the members on how to con-
tact their legislators and also asked
them for assistance when needed. This
also gave the membership a way to give
the committee feedback and a voice in
the process. Also the resources made
available to us from AOTA and

NBCOT were invaluable in educating
the members and promoting OT with
the legislators.

Having an experienced and passionate
lobbyist was also very important. We
were very fortunate in that we already
had this lobbyist and the work that she
did was stellar. She got support from
the leadership in both the house and
senate and also lobbied hard to the
members of the committees that we
testified before. She also retained a
lawyer with vast experience in health
care and turf war legislation to ensure
that our language clearly reflected our
intentions. In addition with the excel-
lent strategy by our attorney we were
able to establish legislative intent.

This legislative intent was the means of
going on record to separate OT practice
from PT practice in our state. In the
future our practice act will be compared
to OT practice nation wide, not to Mon-
tana PT practice. Without strong grass-
roots efforts, effective lobbying, and the
strategies of our attorney our legislative
efforts would not have been successful.

We started the negotiations by contact-
ing the Montana Physical Therapy As-
sociation (MAPTA) and informed them
of our intentions. They took our bill,
scrutinized it and stated that OT s did
not have the fundamental education to
perform deep modalities and the 100
hours that was required to prove com-
petency was appropriate. Further more,
they questioned our competency to
even treat the shoulder. We had several
meetings with the physical therapists
and attempted to compromise so that
we could go to legislation unopposed.
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After exhaustive efforts to compromise,
it became clear that we would not be
able to do so without compromising our
efforts to bring our practice act up to
national standards. At this point we
decided to go forth without the support
of the MAPTA and go forward with all
of the proposed amendments. This is
when the legislative committee began
doing their research.

In the future our practice
act will be compared to OT
practice nation wide, not
to Montana PT practice.

First of all we personally contacted
educators or clinicians in every state
and asked them three questions. #1
Can OT s do deep modalities including
iontophoresis and phonophoresis to the
upper extremity including the shoulder?
#2 Are there any restrictions treating
the shoulder? #3 Do they have set
hours to prove competency for mo-
daties? Here is what we found.

There were only 7 states that had set
hours to prove competency to provide
deep modalities. Most states just re-
quired a continuing education class
with the approved topics covered and
that was satisfactory. Once those re-
quirements were met the OT s could
provide modalities to the upper extrem-
ity including the shoulder. As far as
treating the shoulder there were no re-
strictions. In regards to iontophoresis
and phonophoresis there were only

(Continued on page 4)
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three states that were restricted. We put
together a spreadsheet for the legisa-
tors providing them with this informa-
tion state by state with the information
in aclear and concise manner.

We then contacted our members and
asked them to get letters of support
from physicians and physical therapists
that supported our stance. In the end
we had approximately 80 letters of sup-
port from physicians and 30 letters
from physical therapists. These letters
along with our lobbying efforts secured
the testimony of the Montana Medical
Association and the Montana Orthope-
dic Society on our behalf. We can't
even begin to tell you the weight that
this carried in the committee hearings.

In preparation for our hearings we had
our members contact their legidatorsin
their districts and ask for their support.
AOTA made this simple by sending a

letter and stamped envel ope addressed
to the member’s legislators. Our |obby-
ist then put together packets for all of
the committee members. These packets
contained our state spreadsheets, the
letters of support, a copy of the bill and
ahandout that justified why they should
support the changes to our practice act.
We then put together testimony to ex-
plain and justify the changes, to give a
history of the PT/OT “turf war” in
Montana, explain the information that
we got from the other states and to in-
form the legidators of the education
that OT’sreceive. When we did testify
we were well prepared and were able to
answer all of the questions brought
forth by the legislators and justify the
amendments. Following our testimony,
our bill unanimously passed through
the house and senate and was signed by
the Governor in March 2003.

Even though we were successful there
were some mistakes that were made
and that we learned from. In effortsto
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compromise there was a point in time
where we were going to drop the mo-
dalities to the shoulder. Fortunately for
us the PT’s tried to further restrict our
practice. At this point we decided that
what we were doing was the right thing
for Montana, and the nation, so went
forward without their support. We
knew at the time that this was risky but
we were willing to go for “all or none”.
After all was said and done, even if we
hadn’t been successful, we did the right
thing by not letting the PT's write our
practice act.

In summary, mobilizing the member-
ship, having a good lobbyist and lawyer
and being well prepared for testimonies
allowed MOTA to be successful in ex-
panding our practice act. We hope that
our experience will help other states be
successful in updating their practice

acts.



